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Abstract - The purpose of this study is to examine the enforcement of fiduciary promises against 

defaulting debtors following the Constitutional Court ruling Number 18/PUU-XVII/2019. The regulations 

pertaining to the registration of fiduciary guarantees, which was previously regarded as a necessary 

prerequisite for the guarantee's validity, were changed by this ruling. Using a library research approach, 

this study examines numerous legal sources, rules, and relevant literature to comprehend the legal 

modifications brought about by the decision. The study's primary focus is on the legal ramifications for 

creditors' and debtors' rights, as well as how the Constitutional Court's decision impacts the process of 

executing fiduciary assurances against defaulting debtors. The findings indicate that, while the verdict 

allows for greater flexibility in fiduciary registration, execution confronts procedural and creditor 

protection issues. In order to provide equitable legal protection for both parties, this study makes 

suggestions for enhancing the fiduciary guarantee implementation mechanism after the verdict. 
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I. INTRODUCTION 
Fiduciary security is a type of legally controlled assurance in which the debtor keeps 

possession of an item but transfers ownership rights to the creditor in exchange for repayment 
of the obligation. Because it enables creditors to get collateral without needing the actual 
transfer of the pledged assets, this kind of security is extremely important in financial 
transactions. While the creditor is guaranteed debt payback, the debtor is given the freedom 
to keep possession of the assets and carry on with company activities. Prior to the 
Constitutional Court's judgment, fiduciary security was controlled by Law No. 42 of 1999. Even 
while the legislation established a clear legal framework, there were frequently difficulties in 
putting it into practice, especially when it came to the registration and execution procedures. 
Furthermore, fiduciary security was thought to provide creditors with inadequate legal 
protection at the time, particularly with regard to the execution of pledged assets. 

Regarding the legitimacy of fiduciary security registration under the fiduciary 
registration system, the Constitutional Court rendered a significant decision in 2021. This 
decision clarified that fiduciary registration is not a prerequisite for the legitimacy of fiduciary 
security, amending a number of sections in the Fiduciary Security Law. The practice of 
registration and legal protection for creditors, who previously mainly depended on fiduciary 
registration as a need for legitimate security, were significantly impacted by this ruling. The 
executorial power of fiduciary certificates was revised by the Constitutional Court's Decision 
No. 18/PUU-XVII/2019. The decision partially approved the petitioners' request, stating that, 
unless construed as specified by the justices of the Constitutional Court, certain of the 
language in Article 15 paragraphs (2) and (3) of the Fiduciary Law, together with its 
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justifications, clashed with the 1945 Constitution. The following were the sentences in 
question:  

1. The phrase executorial power and equivalent to a final and binding court ruling (and 
its explanation) in Article 15 paragraph (2). 

2. The phrase breach of contract in Article 15 paragraph (3). 
Because the Constitutional Court interpreted the fiduciary guarantee execution 

process differently, it is known that creditors are not allowed to carry out separate executions 
(parate execution) and must instead submit an application for execution to the District Court 
in order for the decision to have permanent legal force. The issue of fiduciary assurances has 
recently been discussed again in light of a recent verdict. Joshua Michael Djami contested the 
decision, Constitutional Court Decision Number 2/PUU-XIX/2021, against the previous ruling, 
Number 18/PUU-XVII/2019. Nonetheless, the lawsuit was rejected by the Constitutional Court. 
As an alternative, the execution of the fiduciary guarantee provided by the creditor is 
connected to an affirmation based on Refusal Decision Number 2/PUU-XIX/2021. The 
alternate interpretation is that the creditor will not allow the execution option if the debtor does 
not willingly give up the fiduciary guarantee's object and the default agreement option is not 
achieved; instead, the district court will carry out the execution. 

In addition, exercising fiduciary obligations in and of itself poses administrative and 
logistical difficulties. The protracted guarantee registration process may hinder the issuance 
of a Fiduciary Guarantee Certificate, which is the main need for execution. Additionally, there 
is occasionally a lack of coordination among the many relevant government agencies, which 
causes uncertainty and delays in the process of implementation. Measures must be 
implemented to improve the administrative structure and encourage more cooperation across 
institutions in order to guarantee that the execution of fiduciary guarantees may proceed more 
smoothly and efficiently. Hasanah (2022) 

One of the most pressing challenges that Indonesian economic operators face is a lack 
of understanding and clarity in the regulations governing the implementation of guarantees. 
The legislation really provides a clear legal basis for the process of implementing the fiduciary 
assurance. A lot of parties haven't properly understood the present laws. Due to the fact that 
many creditors and debtors are unaware of their rights and obligations under fiduciary 
agreements, conflicts often occur in cases of failure.  

Additionally, the practice of doing executions that are frequently not in compliance with 
the established standards is indicative of this lack of understanding. Some creditors, for 
instance, try to execute unilaterally without a valid Fiduciary Guarantee Certificate or without 
adhering to the proper procedures. In addition to causing legal complexity, this can be 
detrimental to debtors who may still have sincere intentions to fulfill their obligations. Legal 
protection measures that debtors who are not aware of their rights may not use include the 
capacity to submit objections or request a stay of execution (Hafis Tohar, Eksekusi 4, No. 1 
(June 2, 2022)). 

The author discusses Execution of Fiduciary Guarantees After the Constitutional Court 
Decision Number 18/PUU/XVII/2019 in light of recent legal advancements in the application 
of the fiduciary guarantee concept brought about by the Constitutional Court's 18/PUU-
XXVII/2019 ruling.How fiduciary guarantees should be carried out in the wake of Constitutional 
Court Decision Number 18/PUU/XVII/2019 is the question posed in the problem statement. 
The purpose of this study is to identify the legal provisions for the performance of fiduciary 
guarantees subsequent to the issuance of Constitutional Court Decision Number 
18/PUU/XVII/2019.  

 
II. METHOD  

The research methodology employed in writing is literature research, which uses 
secondary data about fiduciary guarantees from primary legal materials like laws, regulations, 
and decisions from the Constitutional Court, secondary legal materials like books and the 
internet, and tertiary legal materials like legal documents. The author conducts research using 
a statutory technique. The legal process involves examining all relevant rules and regulations 
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(Peter Mahmud Marzuki, 2014). The 1945 Constitution, Law Number 42 of 1999 concerning 
Fiduciary Guarantees, and the Constitutional Court Decision Number 18/PUU/XVII/2019 
regarding the material test of Law Number 42 of 1999 are the laws and regulations pertaining 
to fiduciary guarantees that are studied in order to implement the legal approach. The author 
adopts a comparative technique in analyzing the implementation of fiduciary assurances 
based on Law Number 42 of 1999 before to and following the Constitutional Court's Decision 
Number 18/PUU/XVII/2019 on the material test of Law Number 42 of 1999. Secondary data 
collected from the results of the literature investigation is carefully and scientifically reviewed 
in order to solve the new issues raised in the problem formulation. The type of research being 
conducted is qualitative, and the study is normative legal.  

 
III. RESULT AND DISCUSSION  
1. Basis for Determining Defaulting Debtors After the Decision of the Constitutional 

Court Number 18/PUU-XII/2019 
Under to the provisions of Article 1238 of the Civil Code (Burgerlijk Wetboek), if the 

debtor does not fulfill his obligations within the predetermined time frame, he is considered to 
be in default (Achmad, 2022). When the debtor does not fulfill their contractual duties as 
specified in the agreement, they are said to be in default (Prihadianti, 2022). Law No. 42 of 
1999 states that default occurs when a debtor is unable to carry out their obligations, such as 
keeping up with payments, protecting property, or selling assets without a creditor's approval. 

According to Article 29 paragraph (1) of the Law, creditors may sign a fiduciary 
guarantee in the event of default without going through the legal process. Execution may be 
carried out via sale or auction as provided in the fiduciary agreement with the consent of the 
parties. This aims to provide efficiency and legal clarity when dealing with credit concerns. 

The Burgerlijk Wetboek (Civil Code) has indicators of failure in Article 1243, which 
declares that a debtor is in default if he does not fulfill his responsibilities following a written 
notice from the creditor. In addition, Articles 1244–1245 mandate that defaulting debtors pay 
back costs, damages, and interest incurred as a result of their negligence. In the context of 
fiduciary guarantees, the debtor's inability to preserve collateral, sell collateral without 
creditors' approval, or make installment payments are all examples of indicators of default. 
The Civil Code's standards, which provide creditors with a clear legal basis to protect their 
rights and ensure fair and efficient execution, assess a defaulting debtor in accordance with 
the legislation on fiduciary promises. To determine if a debtor is in default, the following 
standards are applied (Purborini, 2022):  

1) Not doing what he is promised will do.  
2) Carrying out what he promised but not as promised.  
3) Doing what he promised but too late.  
4) Doing something that according to the agreement he is not allowed to do. 
An agreement with the debtor does not justify the creditor's unilateral finding of a breach 

of promise, according to the Constitutional Court's decision. Because of this, the fiduciary 
(creditor) is unable to execute the fiduciary guarantee (parate execution); instead, an 
application must be submitted to the District Court. In addition to providing legal clarity and a 
feeling of fairness between creditors and debtors, this rule attempts to prevent arbitrary actions 
by authorities in the execution by creditors. The Constitutional Court's Decision No. 18/PUU-
XVII/2019 states that creditors (leasing) can no longer unilaterally execute or withdraw 
fiduciary guarantee goods, including homes or vehicles, based only on fiduciary guarantee 
certificates. The Constitutional Court has ruled that leasing businesses must apply to the 
District Court in order to tow automobiles. However, the Constitutional Court ruled that the 
creditor may still unilaterally carry out the order as long as the debtor admits that there has 
been a breach of promise (default) and is prepared to voluntarily relinquish the subject of his 
fiduciary guarantee. The Constitutional Court's decision does not invalidate the executive 
prerogative under Article 15 of Law Number 42 of 1999, provided that the debtor who is 
affected by the promise voluntarily relinquishes the fiduciary assurance's goal.  
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The fiduciary guarantee must be implemented using an execution mechanism with a 
judge's help if there is no agreement on the breach of promise and the debtor willingly gives 
up the fiduciary guarantee's object following the issuance of the Constitutional Court's 
Decision Number 18/PUU-XVII/2019. The same point has been reaffirmed in Constitutional 
Court Decision Number 2/PUU-XIX/2021 and Constitutional Court Decision Number 71/PUU-
XIX/2021: if there is no agreement regarding the. bre.ach of promise. and the. de.btor re.fuse.s to 
willingly re.linquish the. obje.ct of the. Fiduciary Guarante.e., the. e.xe.cution me.chanism must be. 
use.d with a judge.'s he.lp. With the. e.xiste.nce. of a quo ruling, cre.ditors cannot e.xe.cute. 
the.mse.lve. s with the. aid of the. police. and must se.e.k assistance. from the. district court. 
Furthe.rmore., the. word "authorit," as de.fine.d in Article. 30 of the. Fiduciary Guarante.e. Law, is 
re.inte.rpre.te.d by the. Constitutional Court in De.cision Numbe.r 71/PUU-XIX/2021 to re.fe.r to the. 
district court, or in this instance., the. cle.rk/bailiff, as the. authorize.d party. This ne.ce.ssitate.s an 
ame.ndme.nt to National Police. Chie.f Re. gulation No. 8 of 2011 about the. Se.curity of the. 
E.xe.cution of Fiduciary guarante.e.s.  

 
2. Implementation of Fiduciary Guarantee Execution for Defaulting Debtors After the 

Decision of the Constitutional Court Number 18/PUU-XII/2019 
As long as the. fiduciary agre.e.me.nt and le.gal re.strictions are. adhe.re.d to, the. e.xe.cution 

of the. fiduciary guarante.e. of the. law can be. comple.te.d without a trial. Cre.ditors may imple.me.nt 
the. agre.e.me.nt through a public sale. or auction if both partie.s conse.nt. The. purpose. of this 
proce.dure. is to make. it possible. to offe.r fiduciary guarante.e. products, with the. proce.e.ds be.ing 
use.d to pay off de.bt (Mujib, 2022). Nume.rous issue.s, e.spe.cially those. pe.rtaining to le.gal 
unde.rstanding and clarity, commonly arise. whe.n fiduciary promise.s are. carrie.d out in 
e.xe.cutions. Be.cause. many de.btors are. not aware. of the.ir rights and dutie.s unde.r fiduciary 
agre.e.me.nts, e.xe.cutions ofte.n le.ad to dispute.s. The.re. have. also be.e.n worrie.s e.xpre.sse.d about 
the. pote.ntial for cre.ditors to misuse. e.xe.cution by disre.garding the. corre.ct proce.dure.s. 
The.re.fore., it is impe.rative. that the. partie.s e.nsure. the. formation of a fiduciary agre.e.me.nt. 

Le.gal conflicts be.twe.e.n cre.ditors and de.btors may occur as a re.sult of the. 
imple.me.ntation of fiduciary ple.dge.s re.le.vant to the. proce.dure.. The. de.btor may be. e.ntitle.d to 
sue. the. cre.ditor if he. thinks the. e.xe.cution was ille.gal or that the. agre.e.d te.rms we.re. violate.d. 
As a re.sult, cre.ditors are. re.quire.d to e.nsure. that all e.xe.cution proce.dure.s are. carrie.d out in 
compliance. with le.gal re.quire.me.nts and fiduciary agre.e.me.nts. Re.spe.cting this law prote.cts 
both the. inte.re.sts of cre.ditors and de.btors, maintaining trust in fiduciary-base.d e.conomic 
transactions (Putra, 2022). hone.stly, transpare.ntly, and in a manne.r that is unde.rstandable. to 
all partie.s. E.xe.cution of fiduciary ple.dge.s re.le.vant to the. proce.ss may re.sult in le.gal dispute.s 
be.twe.e.n de.btors and cre.ditors. If the. de.btor fe.e.ls the. e.xe.cution was unlawful or that the. 
inte.nde.d te.rms we.re. violate.d, he. may be. able. to sue. the. cre.ditor. As a re.sult, cre.ditors are. 
re.quire.d to e.nsure. that all e.xe.cution proce.dure.s are. carrie.d out in compliance. with le.gal 
re.quire.me.nts and fiduciary agre.e.me.nts. Re.spe.cting this law prote.cts both the. inte.re.sts of 
cre.ditors and de.btors, maintaining trust in fiduciary-base.d e.conomic transactions (Putra, 
2022).  

As a re.sult of the. fiduciary guarante.e.'s failure., in orde.r to carry with Law No. 42 of 
1999, it must unde.rstand its rights and re.sponsibilitie.s and follow all re.quire.d le.gal proce.dure.s. 
This is e.sse.ntial to guarante.e. a fair and ope.n e.xe.cution proce.ss and to balance. the. inte.re.sts 
of cre.ditors and de.btors. The. fiduciary or fiduciary cre.ditor may not e.xe.cute. himse.lf (parate. 
e.xe.cution) afte.r Constitutional Court De.cision No. 18/PUU-XVII/2019; inste.ad, the.y must 
apply for imple.me.ntation with the. District Court. If the.re. is an agre.e.me.nt on the. promise. injury 
that was forme.d from the. be.ginning and the. de.btor is pre.pare.d to voluntarily transfe.r the. obje.ct 
of the. fiduciary guarante.e., e.xe.cution parate. may occur. The. application of fiduciary promise.s 
has change.d in at le.ast two ways since. the. Constitutional Court's ruling, spe.cifically:  

1. Re.duce.d e.xe.cutory authority for the. ce.rtificate. of fiduciary guarante.e.. By first se.e.king 
pe.rmission from the. Chie.f Court, the.n moving forward with the. aanmaning me.chanism 
or e.fforts from the. Chie.f of the. District Court, such as issuing a warning to the. 
De.fe.ndant, and finally proce.e.ding with confiscation, e.xe.cution, and sale., the. provisions 
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of Article. 15 inte.nde.d by e.xe.cutory powe.r—that is, the. powe.r to be. e.xe.rcise.d forcibly 
with the. assistance. and by state. instrume.nts—are. clarifie.d.  

2. The. re.moval of a se.parate. me.chanism for imple.me.nting fiduciary assurance.s. The. 
primary manife.station of fiduciary guarante.e.s, name.ly the. e.ase. of e.xe.cution, may be. 
e.liminate.d by the. re.moval of the. se.nte.nce. of bre.ach of promise., provide.d that it is not 
inte.rpre.te.d as "in the. e.ve.nt of de.te.rmining the. e.xiste.nce. of an act of "bre.ach of 
promise." can be. carrie.d out by the. Fiduciary (Cre.ditor) in the. e.ve.nt that the.re. is no 
obje.ction and le.gal re.me.die.s, or at le.ast in the. case. of le.gal re.me.die.s, through a court 
de.cision with pe.rmane.nt le.gal force.. The.re.fore., the. only choice. is to file. a de.fault case. 
if the. de.btor conte.sts the. commitme.nt for any re.ason and the.re. is harm to it. 

The.re. are. se.ve.ral stage.s in the. e.xe.cution proce.ss, including:  
1. The. losing party is re.quire.d to voluntarily abide. by the. court's de.cision afte.r it has be.e.n 

re.nde.re.d with pe.rmane.nt le.gal e.ffe.ct. The. victorious party may re.que.st authority from 
the. Chairman of the. District Court if the. losing side. doe.s not pe.rform the. putuan fre.e.ly. 

2. In re.sponse. to an e.xe.cution re.que.st, the. chairman of the. district court issue.d an 
aanmaning warning. Afte.r the. Chie.f Court re.ce.ive.s the. Plaintiff's e.xe.cution application, 
Aanmaning may be. give.n as a "re.primand" to the. losing party or de.fe.ndant to 
voluntarily carry out the. de.cision's provisions within the. time. range. spe.cifie.d by the. 
Chie.f Court. Following the. de.btor's summons to appe.ar and warning, the. losing party 
has e.ight (e.ight) days to put the. de.cision's provisions into e.ffe.ct.  

3. The. court will se.ize. the. losing party's prope.rty base.d on the. winning party's application 
if it is found afte.r the. aanmaning that the. losing party did not make. an amar from the. 
ruling. A Le.tte.r of De.te.rmination, which contains an orde.r to the. Re.gistrar or Bailiff to 
e.xe.cute. the. se.izure. of the. de.fe.ndant's asse.ts in compliance. with the. te.rms and 
proce.dure.s spe.cifie.d in Article. 197 of the. HIR, is issue.d by the. Court base.d on the. 
application. E.xe.cution confiscation and collate.ral confiscation are. the. two type.s of 
confiscation place.me.nt. In orde.r to guarante.e. that the. de.cision is uphe.ld in the. future., 
fore.closure. implie.s that the. se.ize.d goods cannot be. re.locate.d, trade.d, or othe.rwise. 
transfe.rre.d to anothe.r individual. E.xe.cution confiscation, on the. othe.r hand, is a 
confiscation that is de.cide.d upon and imple.me.nte.d in re.sponse. to a case.-spe.cific 
ruling that has long-te.rm le.gal significance..  

4. An e.xe.cution de.te.rmination is the.n issue.d, which e.ntails the. Chie.f of the. District Court 
giving the. Re.gistrar and bailiff instructions to carry out the. e.xe.cution. 

5. Once. a De.te.rmination of E.xe.cution and Minute.s of E.xe.cution are. issue.d by the. Court, 
the. auction will be.gin. The. re.sponde.nt's mone.y is be.ing sold to the. public at the. 
auction. Me.e.ting the. de.fe.ndant's obligations is the. aim of this auction. The. purpose. of 
the. auction office. is to guarante.e. that the. price. paid is fair in the. marke.t and doe.s not 
harm the. de.fe.ndant. The. proce.e.ds from the. auction are. use.d to carry out the. dutie.s 
spe.cifie.d in the. judge.'s ruling. 
The. Constitutional Court finally rule.d that, while. the. fiduciary ce.rtificate. confe.rs 

e.xe.cutory powe.r, the. e.xe.cution proce.dure. must none.the.le.ss follow the. proce.dure.s provide.d 
in civil proce.dure. le.gislation for imple.me.nting court de.cisions with pe.rmane.nt le.gal force.. This 
implie.s that cre.ditors shouldn't e.xe.cute. a de.bt on the.ir own without the. de.btor's conse.nt or a 
le.gitimate. court ruling. This conce.pt aims to pre.ve.nt powe.r abuse. throughout the. e.xe.cution 
proce.ss and maintain e.quilibrium be.twe.e.n the. inte.re.sts of cre.ditors and de.btors. 

 
IV. CONCLUSION 

Following Constitutional judicial De.cision No. 18/PUU-XVII/2019 on the. fulfillme.nt of 
fiduciary ple.dge.s, it was de.cide.d that Article. 15 paragraph (2) of the. phrase. e.xe.cutive. powe.r 
and judicial de.cisions with le.gal force. continue.d to violate. the. 1945 Constitution. The. fiduciary 
cre.ditor must submit an application for e.xe.cution to the. District Court rathe.r than carrying out 
the. fiduciary guarante.e.'s purpose. on the.ir own. The. phrase. "bre.ach of promise." in Article. 15 
paragraph (3) of the. Fiduciary Guarante.e. Law is unconstitutional and une.nforce.able. unde.r the. 
1945 Constitution. Unle.ss it has be.e.n discusse.d be.twe.e.n the. cre.ditor and the. de.btor in bre.ach 
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of promise. and the. de.btor is willing, the. cre.ditor cannot unilate.rally imple.me.nt the. guarante.e. 
of the. fiduciary guarante.e.'s goal. 
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